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I Have to Do What?

A Principal’s Guide to Staying 

out of Trouble and Reducing 

Legal Liabilities

By: Lorie A. Gerkey 

500 Marquette Avenue NW, Suite 1310
Albuquerque, New Mexico 87102

Phone: 505-243-6864

SLIDO.COM

� Using your personal technology device

� Log in to SLIDO.COM

� Event Code: WGREC91

� Answer this: 

� How long have you been a practicing administrator?
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I Have To Do What?

HINT #1: Know The IDEA Basics

� “All” means ALL.

� With a “zero reject” philosophy, the law requires us to expand our 
definition of what “education” means. 

� Decisions must be individualized, based on the needs of the particular 
student.

� Decisions must be based on evaluation data.

The Basics

� The IEP is a roadmap.
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The Basics

� Each student has an IEP Team.

� The IEP Team develops an Individualized Education Program 
for the student.

� There must be meaningful parental participation.

� FAPE (Free Appropriate Public Education)

� “General. A free appropriate public education must be available to all
children residing in the State between the ages of 3 and 21, inclusive,
including children with disabilities who have been suspended or
expelled from school, as provided for in § 300.530(d).”

34 C.F.R. § 300.101(a).

Free Appropriate Public Education (“FAPE”) 

Mandate
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Brief Review: ROWLEY ENDREW

FAPE

Bd. of Educ. of the Hendrick-Hudson Central 

School Dist. v. Rowley (U.S. 1982)

� In 1982, a little girl named Amy from Peekskill, New York helped to
establish the standard for FAPE under the IDEA.

� Amy, a student with minimal residual hearing, enrolled for a trial period
in kindergarten in her home school. The school and Amy’s parents
agreed that she should receive instruction in a general education
classroom with support. Amy was noted to be an “excellent” lip reader.

� Parents wanted a qualified sign language interpreter in all academic
areas to receive FAPE.
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Bd. of Educ. of the Hendrick-Hudson Central 

School Dist. v. Rowley (U.S. 1982)

The Supreme Court Weighs In - Rowley:

� The first case to interpret the IDEA (then the EHA).

� The Supreme Court said the definition of “FAPE” in the law was “more 
cryptic than comprehensive.”

� But, the congressional intent was to bring previously excluded children 
with disabilities into the public schools – not to maximize the benefit
obtained from their education program.  

� IEPs must be “reasonably calculated to enable the child to receive 
educational benefits.”

Bd. of Educ. of the Hendrick-Hudson Central 

School Dist. v. Rowley (U.S. 1982)

� The school affords FAPE by “providing personalized instruction with sufficient
support services to permit the child to benefit educationally from that instruction
… and if the child is being educated in the regular classrooms of the public
education system, should be reasonably calculated to enable the child to achieve
passing marks and advance from grade to grade.”

� “We therefore conclude that the ‘basic floor of opportunity’ provided by the Act
consists of access to specialized instruction and related services which are
individually designed to provide educational benefit to the handicapped child.”

� The SCOTUS held Amy didn’t require a sign language interpreter for FAPE.
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FAPE Standard

� First, has the school district complied with the procedures set forth in the 
IDEA?

� Second, is the IEP developed through the Act’s procedures reasonably 
calculated to enable the child to receive educational benefits?

Board of Educ. v. Rowley, 102 S.Ct. 3034 (1982).

Endrew F. Douglas County Sch. Dist. RE-1, 69 

IDELR 174 ( U.S. 2017)

� Endrew was diagnosed with autism at age 2.

� He attended school in Douglas County School District from preschool 
through fourth grade.  He received a new IEP each year that addressed 
both “educational and functional needs.”  

� Endrew’s parents believed his academic and functional progress had 
“essentially stalled.” 

� In the parents’ view,  the proposed IEP was “pretty much the same as his 
past ones” – so they pulled Endrew out of school and placed him privately 
at “Firefly Autism House,” a private school specializing in the education of 
students with autism.

� Endrew’s parents requested a DPH and sought reimbursement for the     
Firefly placement.
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Endrew F. Douglas County Sch. Dist. RE-1, 69 

IDELR 174 ( U.S. 2017)

� The parents lost the due process hearing, lost before the Federal District
Court, and lost before the Tenth Circuit Court of Appeals.

� The court reasoned that even though Endrew had not demonstrated
“immense educational growth,” he had shown a pattern of “at the least,
minimal progress.”

� The Tenth Circuit Standard was that an IEP must confer an educational
benefit that is “more than de minimus”. Under this standard, Endrew
received a FAPE.

Endrew F. Douglas County Sch. Dist. RE-1, 69 

IDELR 174 ( U.S. 2017)

� Unanimous Supreme Court decision.

� Outlined what “Free Appropriate Public Education” means for students who are
not expected to perform at grade level.

� IEP is to be

� “appropriately ambitious”,

� Include “challenging objectives”,

� Individually crafted, and

� “Reasonably calculated to enable a child to make progress appropriate in
light of the child’s circumstances”.

� IEP members must be prepared to give a “cogent and responsive explanation”

of their proposed programs and services in every IEP.
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The Practical Effect

� The SCOTUS rejected the Tenth Circuit’s view of FAPE (merely more than de
minimis) for students who were not expected to perform at grade level.

� When developing an IEP for a child who cannot reasonably be expected to
master the general curriculum and advance from grade to grade:

� The IEP Team must have a good understanding of the student’s present
levels.

� The IEP Team must have a good understanding of the student’s
individual needs and capacity for growth (unique circumstances).

� The IEP Team must develop an IEP that is appropriately ambitious in
light of the child’s unique circumstances.

� The IEP need not be ideal, but must be reasonable.

The Current Legal Standard for the Provision of 

FAPE

� The Rowley FAPE Standard

“some educational benefit”; “meaningful educational benefit”; “ more    
than de minimis educational benefit”

� Endrew F.: clarification of the FAPE Standard

“ To meet its substantive obligation under the IDEA, a school must  
offer an IEP reasonably calculated to enable a child to make progress 
appropriate in light of the child’s circumstances.”
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The Current Legal Standard for the Provision of 

FAPE

� The “Process/Content” Rowley/Endrew Standard for Examining the 
Appropriateness of an IEP.

� First, in the development of an IEP, has the school agency complied with the 
procedures set forth in the IDEA? ( the “process piece”)

� Second, if so, is the IEP developed through the IDEA’s procedures 
reasonably calculated to enable the child to make appropriate progress in 
light of the child’s circumstances? (the “content piece”)

What is your role in Special Education?

I Have To Do What?

HINT #2: Know Your Role
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Principal’s Primary Responsibilities

� Responsible for the education of
all students in the school, “ALL”
means All.

� You are at least familiar with the
concepts and practice of special
education.

� Ensure your staff are aware of
the process for identifying
students with disabilities.

� You need to be prepared to lead 
meetings related to services for 
students with disabilities.

� Ensure your staff are implementing 
services appropriately.

� You need to know the procedures 
when discipline issues occur.

Principal’s Primary Responsibilities:
You need to be Prepared to Lead Meetings Related to Services for Students 

with Disabilities

The IEP MEETING!!!!
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Upside Down?

� Decisions in special education matters come from the bottom:
the evaluation data concerning one student.

� They flow upwards to the IEP Team.

� The District is bound by the decisions of the IEP Team.

� Administrators and board members have less direct control – it is
upside down.

� IDEA requires open mindedness – creative is the word.

SLIDO.COM

� Using your personal technology device

� Log in to SLIDO.COM

� Event Code: WGREC91

� Answer this:

� Who are the required IEP Team Members?
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Who Are the Required IEP Team Members?

� Parent.

� Regular education teacher of the child (if the child is, or may be,
participating in the regular education environment).

� Special education teacher of the child or special education provider of
the child.

� District Representative.

� Individual who can interpret the instructional implications of evaluation
results (who may be one of the other members of the team).

� Student, whenever appropriate.

34 CFR 300.321.

Who Are the Required IEP Team Members?

AND

� At the discretion of the parent or the agency, other individuals who have
knowledge or special expertise regarding the child, including; related
services personnel, as appropriate.

34 CFR 300.321.
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You be the Judge.

Can IEP team convene without the principal?

A preschooler’s IEP team met to develop a new IEP for the child. The school
principal, who was the district representative at the meeting, had a scheduling
conflict and could not attend. However, the principal designated the school
guidance counselor to serve in her absence. The counselor did not have the power
to commit the district’s resources.

The Occupational Therapist who conduced the child’s OT evaluation and
recommended environmental modifications related to the child’s ADHD, also could
not attend. As a result, the team declined to consider the evaluation results. The
child’s special and general educators who were familiar with the child were present
at the meeting.

The parent alleged that the IEP team was improperly comprised.

You be the Judge.

Can IEP team convene without the principal?

� Log in to SLIDO.COM

� Event Code: WGREC91

Was the IEP team properly constituted?

A. YES. A district has discretion to choose who will serve as the district
representative.

B. NO. The evaluator was not present to interpret the evaluation results.

C. NO. The counselor was not qualified to serve as the district representative.
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You be the Judge.

Can IEP team convene without the principal?

NM ED pointed out that

� a district does have discretion when appointing the district representatives,

� representative must be an individual who is qualified to provide or supervise
the provision of specially designed instruction, is knowledgeable about the
general education curriculum, and is knowledgeable about the availability of
resources of the public agency (34 CFR 300.321(a)(4).

� Moreover, the district representative must be someone who has authority to
commit agency resources and able to ensure that the services set out in the IEP
are actually provided (Letter to Cormany, 34 IDELR 9 (OSEP 2000)). A is
incorrect

� OT absence: OT is a discretionary member, and IDEA does not require the
presence of the individual who conducted the assessment, so long as someone
can interpret the instructional implications of the evaluation data. B is incorrect

You be the Judge.

Can IEP team convene without the principal?

C. is the correct answer: Because the person appointed as the district representative
lacked authority to commit district resources, the team lacked a mandatory team
member. In re: Student with a Disability, 111 LRP 39019 (SEA NM 04/11/110

Because the guidance counselor lacked the authority, the team was not properly
constituted
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Administrator vs. District Representative

� Are you acting as an Administrator?

� Enforcing the student code of conduct

� Conducting investigations

� Determining facts

� Worrying about all students

� Are you acting as a District Representative?

� The decider

� Does not question investigations/outcomes (even your own)

� Your decision is final for the IEP

� Worrying about one student

District Representative

� Qualifications

� Is qualified to provide, or supervise the provision of, specially designed instruction to meet
the unique needs of children with disabilities;

� Is knowledgeable about the general education curriculum; and

� Is knowledgeable about the availability of resources of the District.

34 C.F.R. § 300.321(a)(4).

� Making sure the IEP meets the student’s unique needs:

� Does the student need additional services?

� Is the student receiving too many services?

� What is the goal for the student’s post secondary education?

� Are the parent’s concerns/requests reasonably addressed?

� Are we in compliance with the procedural requirements?
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Making Decisions - District Representative

� The District Representative is ultimately responsible for ensuring that a
student is offered an appropriate program.

� If all team members, including the parent, do not agree, it is up to the District
Representative to determine appropriate services and provide parents with
prior written notice of the offer and of the parents’ right to seek resolution of
any disagreements by initialing an impartial due process hearing.

� It is not appropriate to make decisions based on a majority vote. Such a
practice would almost always make the parent’s voice moot.

Making Decisions-Administrator

� Examples of Administrative Decisions:

� Who the teacher will be

� Who will provide the services

� How to address truancy/tardiness, if not related to the disability

� How to address parent’s problems with staff

� Whether a student violated the student code of conduct

� Make these decisions outside of the IEP Team meeting
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A Few Things Not to Say…

� “We’ve never done that before.”

� “We don’t do that for any of our other students.”

� “If we do that for your child, we will have to do it for 500 others.”

� “We are a full inclusion district.”

A Few More Things Not to Say…

� “We can’t afford it” (cost is not a defense if the “it” is required for the
student to receive a FAPE).

� “We only provide that for our students with autism.”

� “We don’t have the equipment.”

� “I don’t care what the IEP says.”

� “I don’t think transportation will approve that.”

� “I don’t have the staff for that.”

� “We have spent too much time reviewing these options.”
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H.B. v Las Virgenes Unified Sch. Dist., 52 IDELR 163

(C.D. Cal. 2008)

� 5th grade student with Autism in a private placement at district expense

through a settlement agreement.

� Before the IEP meeting began, the Assistant Superintendent walked into

the meeting and stated “We are here to discuss the student’s transition

back to public school.”

� This case turned on that statement.

� The Court found that the District had predetermined the student’s

placement before the meeting and did not discuss any other alternatives.

� The Court stated “One of the requirements of a procedurally valid IEP

meeting is meaningful participation by the parents.”

R.L. v Miami-Dade County Sch. Bd., 63 IDELR 182

(11 Cir. Ct. App. 2014)

� High school student with severe autism-related sensory issues.

� During the IEP meeting, parent did have opportunity to speak and
provide input.

� However, the District Representative cut short the discussion about
alternative placements.

� Trying to avoid funding the student’s homebased program.

� Court held for the Parents:

� “ . . . parent participation in the IEP process means more than having
an opportunity to speak. Instead, the district must show that it came
to the meeting with an open mind and was "receptive and responsive"
to the parents' position at all stages. ”
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So What Can We Say?

� Your answers should incorporate reference to:

� Evaluation Data;

� The IEP Team;

� The concept of need; and

� The requirement to provide a FAPE

� District followed IDEA Procedures; and

� IEP is calculated to enable the child to make appropriate progress
in light of their unique circumstances.

So What Can We Say? 

Can You Give Us an Example?

� Hypothetical: Parent asks for something and the teacher responds, “NO
WAY! We can’t afford that!”

� District Representative: “Well, it may be an expensive item, but we are not
going to rule it out on that basis. What we are going to do is review your
child’s EVALUATION DATA to determine if your child NEEDS that device in
order to receive a FAPE. If we need more EVALUATION DATA to make
this determination, we will conduct further EVALUATION. If the IEP Team
determines that your child NEEDS it, then we will figure out a way to
make it happen.”
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You be the Judge.

Does District’s explanation for refusing Aqua Therapy 

hold water?

A kindergartener had mobility and joint impairments - the result of a congenital
medical condition - that restricted her participation at school. She received land-
based PT as a related service. As a result, her endurance and ability to stand
increased, as did her level of school participation.

The child’s parent asked the Connecticut district to add aqua therapy to her IEP. The
parent and a therapist pointed out that water therapy would enhance the child’s
treatment by allowing her to move more easily during therapy without the joint pain
she experienced walking or standing on land. Also, aqua therapy would enable her
to achieve her IEP goals more quickly, they claimed. The goals of aqua therapy, like
those of land-based therapy, would have been to allow the student to walk
independently, take care of her needs, and participate in her educational program

You be the Judge.

Does District’s explanation for refusing Aqua Therapy 

hold water?

The district refused to include aqua therapy in the IEP, explaining that aqua therapy
is not required as a related service under IDEA and that the student was already
making good progress.

The parent claimed the district’s refusal to include aqua therapy violated IDEA.
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You be the Judge.

Does District’s explanation for refusing Aqua Therapy 

hold water?

� Log in to SLIDO.COM

� Event Code: WGREC91

Does denying water-based therapy deprive kindergartner of FAPE?

A. YES. Aqua therapy would have enabled the child to make faster progress and
achieve her IEP goals more quickly.

B. NO. Aqua therapy is not a related service under IDEA.

C. NO. The kindergartener is making progress without it.

You be the Judge.

Does District’s explanation for refusing Aqua Therapy 

hold water?

CT ED pointed out that:

� IDEA does not entitle parents to challenge an IEP merely because it calls for a
methodology that is not the best or most desirable for the child. A is incorrect

� “There is not doubt that aqua therapy can be a related service that should be
provided under the IDEA.” B is incorrect
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You be the Judge.

Does District’s explanation for refusing Aqua Therapy 

hold water?

C. is the correct answer: The student’s improvement showed that she did not require
the particular method of PT to benefit for her special education. (Westport Bd. of
Educ., 8 ECLRP 71 (SEA CT 2010)).

Remember what we say….

“Well, it may be an expensive item, but we are not going to rule it out on that basis.
What we are going to do is review your child’s EVALUATION DATA to determine if
your child NEEDS that methodology in order to receive a FAPE. If we need more
EVALUATION DATA to make this determination, we will conduct further
EVALUATION. If the IEP Team determines that your child NEEDS it, then we will
figure out a way to make it happen.”

I Have To Do What? Hint #3 
Ensure your Staff are Implementing Services Appropriately



@ Walsh Gallegos 2019 23

Role of the General Education Teacher

� General Education teacher:

� Full participation in the IEP Process

� Provides input about skill areas that impact all areas:

� Accommodations for all general education classes

� Behavior

� Social Skills

� Language, including English acquisition

� Attention, focus, organization

� Effectiveness of the BIP

� Is an important voice in a Manifestation Determination

� Should not be routinely excused

Teacher’s Access to the IEP

� “Accessibility of child’s IEP to teachers and others. Each public agency
must ensure that:

(1) The child’s IEP is accessible to each regular education teacher, special
education teacher, related services provider, and any other service
provider who is responsible for its implementation; and…”

34 C.F.R. §300.323(d)(1).
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Teacher’s Access to the IEP

� “Accessibility of child’s IEP to teachers and others. Each public agency
must ensure that:

(2) Each teacher and provider described in paragraph (d)(1) of this
section is informed of:

(i) His or her specific responsibilities related to implementing the
child’s IEP; and

(ii) The specific accommodations, modifications, and supports that
must be provided for the child in accordance with the IEP.”

34 C.F.R. §300.323(d)(2).

Teacher refuses to Implement Accommodations

� High School student with a Learning Disability.

� One of the accommodations in the IEP was to allow oral testing.

� All teachers provided the oral testing, but one the history teacher.

� Even after multiple directives from the special education director, the teacher
refused.

� The Principal and the Superintendent knew of the failure to implement the
accommodation, but failed to require compliance.

� The student failed 9 assessments rendering him ineligible for extra curricular
activities and failed the class.

D.D. v. Michael Withers, et al., 20 IDELR 422 ( W.V. Cir. Ct. 1993).
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Teacher refuses to Implement Accommodations

� Because the parents had claims individually against the teacher, and other
district staff, there was a jury trial.

� Parents sued and the court held for the parents.

� Jury awarded $5,000 in compensatory damages and $10,000 in punitive
damages.

Court Affirms Teacher Understood her 

Responsibilities

� “Pingel simply followed the directives set out in the IEP, which is precisely
what the law demanded of her, even though she may have thought it
was unnecessary… Pingel can only do as the law provides: call or wait for
another IEP to reevaluate C.D., and then express her belief that he no
longer needs to have special education services. 20 U.S.C §

1414(a)(2)(A)(i). No matter how deeply held her belief that it was
unnecessary, Pingel could not unilaterally stop performing any services
mandated under the IEP.”

Marshall Joint School District No. 2 v. C.D., 54 IDELR 307 (7th Cir. 2010).
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I Have To Do What? 

HINT #4   Know SECTION 504

SECTION 504 OF THE REHABILITATION ACT (“SECTION 504”) 
AND 

THE AMERICANS WITH DISABILITIES ACT (“ADA”)

Section 504 And The ADA

� Section 504 of the Rehabilitation Act (Section 504) and the Americans
with Disabilities Act (ADA) are nondiscrimination statutes.

� Section 504 (enacted in 1975) applies only to entities receiving federal
funds. The ADA (enacted in 1990) extended the protections to other
entities including the private sector.

� When applied to public schools, Section 504 and the ADA share the same
standards.

� Section 504 and the ADA were amended in 2008 to provide greater
coverage.
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Section 504 and the ADA Prohibit 

Discrimination Based on Disability

“Subject to the provisions of this subchapter, no qualified individual with a
disability shall, by reason of such disability, be excluded from participation in
or be denied the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by any such entity.” 42 U.S.C.A. §
12132.

Child Find Under Section 504

Section 504 has a Child Find requirement as follows:

A recipient that operates a public elementary or secondary education program
or activity shall annually:

� Undertake to identify and locate every qualified [disabled] person residing in
the recipient's jurisdiction who is not receiving a public education; and

� Take appropriate steps to notify [disabled] persons and their parents or
guardians of the recipient's duty under this subpart.

34 C.F.R. § 104.32.
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“Disability” Under Section 504

The term “disability” means, with respect to an individual:

� a physical or mental impairment that substantially limits one or more
major life activities of such individual;

� a record of such an impairment; or

� being regarded as having such an impairment.

42 U.S.C. § 12102(1)

Major Life Activities 

Caring for Oneself         

Performing Manual Tasks

Seeing

Hearing

Eating

Sleeping

Walking

Standing

Lifting

Bending

Speaking

Breathing

Learning

Reading

Concentrating

Thinking

Communicating

Working
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Disregard Mitigating Measures

� “The determination of whether an impairment substantially limits a major
life activity shall be made without regard to the ameliorative effects of
mitigating measures…” 42 U.S.C. § 12102(4)(E)(i)(emphasis added).

(This language from the 2008 Amendments is a complete and deliberate
reversal of Supreme Court precedent.)

Mitigating Measures

(I) medication, medical supplies, equipment, or appliances, low-
vision devices (which do not include ordinary eyeglasses or
contact lenses), prosthetics including limbs and devices,
hearing aids and cochlear implants or other implantable
hearing devices, mobility devices, or oxygen therapy
equipment and supplies;

(II) use of assistive technology;

(III) reasonable accommodations or auxiliary aids or services; or

(IV) learned behavioral or adaptive neurological modifications. 

42 U.S.C. § 12102(4)(E)(i).
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What Is Not A Mitigating Measure?

Ordinary eyeglasses and contact lenses. 

42 U.S.C. § 12102(4)(E)(i)(I). 

Episodic, In Remission

“An impairment that is episodic or in remission is a disability if it would 
substantially limit a major life activity when active.” 

42 U.S.C. § 12102(4)(D).



@ Walsh Gallegos 2019 31

Interpretative Guidance

“The definition of ‘disability’ … shall be construed in favor of broad coverage
of individuals under this chapter, to the maximum extent permitted by the
terms of this chapter.”

42 U.S.C. § 12102 (4)(A)

Congressional intent: “The question of whether an individual’s impairment is
a disability under the ADA should not demand extensive analysis.”

What Duties Do We Have?

The Duty to…

� designation Compliance Coordinator to coordinate efforts to comply 

with Section 504;

� adopt grievance procedures, and procedures addressing how to file 

complaints;

� provide procedural safeguards, to parents and eligible students;

� prohibit discrimination based on disability;

� prohibit retaliation against anyone who exercises their rights under 

the law;

� Child Find
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What Duties Do We Have? (Cont.)

� Identification by a group of persons (504 Committee).

� Evaluation and periodic reevaluation (at least every 3 years) by a group of 
persons (504 Committee).

� Periodic review of 504 plan- at least annually

� Placement decisions made by a group of persons (504 Committee).

� Re-evaluate before change of placement decisions

� Manifestation Determination before disciplinary change of placement.

What Procedural Safeguards Protections?

� Notice of certain actions (identification, evaluation, placement).

� Right to examine relevant records.

� Right to impartial hearing.
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Identify First, Plan Second

� SAT/Section 504 Committee should address IDENTIFICATION first. Does the
student meet the definition of an individual with a disability?

� A physical or mental impairment that substantially limits one or more
major life activities of such individual;

� A record of such an impairment; or

� Being regarded as having such an impairment.

� If IDENTIFIED, the Team should then consider a plan.

Identification: So What?

� If the student is IDENTIFIED, then the student and the parent will be
entitled to the PROCEDURAL PROTECTIONS of the law and
PROCESSES that are designed to ensure non-discrimination.

� It does not necessarily mean that there will be a written plan calling
for accommodations on a regular basis.
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Step By Step:  Plan Development

� When IDENTIFYING a student, mitigating measures must be
disregarded.

� When PLANNING for a student, mitigating measures should be taken
into account.

� So if the student is doing well in school BECAUSE OF mitigating
measures, the student should be IDENTIFIED but does not need a plan
that provides regular accommodations.

Q and A on Final Rule Implementing the 

ADA Amendments Act of 2008

� “The ADAAA’s prohibition on assessing the positive effects of
mitigating measures applies only to the determination of whether an
individual meets the definition of ‘disability.’”

� For students, we call this process IDENTIFICATION.
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Q and A on Final Rule Implementing the 

ADA Amendments Act of 2008

� “All other determinations – including the need for a reasonable
accommodation … – can take into account both the positive and negative
effects of a mitigating measure. … [I]f an individual with a disability uses a
mitigating measure that results in no negative effects and eliminates the
need for a reasonable accommodation, a covered entity will have no
obligation to provide one.”

� For students, this is the equivalent of the plan.

OCR Dear Colleague Letter (2012) on the 

Plan

� “Neither the Amendments Act nor Section 504 obligates a school
district to provide aids or services that the student does not need.
But the school district must still conduct an evaluation before
making a determination.” OCR Dear Colleague Letter (2012), Q/A 11.
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Three Types of Plans

� Some students will require a plan of accommodation or services on a
DAILY, or at least REGULAR basis.

� Some will need a CONTINGENCY or EMERGENCY plan because the
impairment is episodic or in remission.

� Some will only need a MONITOR and REVIEW plan.

Examples

� Adam

� Rebecca

� Carlos

� Billy
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Adam

� Adam has just been referred to SAT.

� Mom brings us an ADHD diagnosis from the doctor.

� SAT meets to come up with a hypothesis. There is no obvious disability or
serious and urgent problem warranting a referral for special education.

� Adam has not had Tier 2 interventions so there is no basis to suspect a need for
special education.

� SAT refers for Section 504 evaluation.

� SAT/Section 504 Committee is concerned about the MAJOR LIFE ACTIVITY of
“concentrating” and “learning.”

� We have data to support his PHYSICAL OR MENTAL IMPAIRMENT.

� We have evidence of some degree of impairment since he was referred to SAT.

Adam

� The SAT/Section 504 Committee will have to consider the degree 
of impairment (mild, moderate, substantial).

� This consideration must be without regard to the positive effects 
of mitigating measures, including medication. 

� If Adam is substantially limited, he should be identified as a 
student with a disability under Section 504. 

� SLIDO.COM:  CODE: WGREC91

� What type of plan will Adam need?:

� Regular/daily

� Emergency/contingent

� Monitor/review
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Rebecca

� Rebecca has been diagnosed with a seizure disorder, but has not had a

seizure at school for three years.

� Many MAJOR LIFE ACTIVITIES are implicated but only when the

impairment is active.

� SLIDO.COM:  CODE: WGREC91

� What type of plan will Rebecca need?:

� Regular/daily

� Emergency/contingent

� Monitor/review

Carlos

� Carlos has ADHD and had major problems in school until he got on
medication.

� He is now doing very well, but parents want him designated as Section 504.

� Carlos should be IDENTIFIED because without the mitigating measures, he
would be substantially limited in a MAJOR LIFE ACTIVITY.

� SLIDO.COM:  CODE: WGREC9

� What type of plan will Carlos need?:

� Regular/daily

� Emergency/contingent

� Monitor/review
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Billy

� Billy has had a SAT plan for over a year to address his needs in the area of
reading.

� The SAT plan has been implemented with fidelity and periodically adjusted,
and we are not seeing an adequate rate of progress.

� The SAT reconvenes to consider Billy and develop a new hypothesis.

� Do we suspect a disability and a need for “specially designed instruction?”

Billy

� Yes.

� Billy has been unresponsive to Tier 2 evidence - interventions based on
progress monitoring data.

� Refer for a Special Education evaluation to determine Special Education
eligibility.

� If Billy qualifies for Special Education, he will get an IEP.
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I Have To Do What? HINT #5   

Know What To Do When Parents Disagree With You

Parents Who Disagree

� A parent who disagrees with an IEP Team decision can dispute the
decision through the various avenues afforded under the IDEA.

� They include:

� Mediation

� Resolution Sessions

� State Complaints

� Due Process Hearings
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Due Process Hearings

� IDEA requires an independent hearing system for the resolution of
disputes between parents and schools.

� Independent Due Process Hearing Officers (DPHOs) conduct these
hearings.

� The PED appoints the DPHO.

� The DPHO cannot be an employee of the PED, the District or a board
member.

� In New Mexico, the DPHO must be an attorney.

Due Process Hearings

� The Due Process Hearing (DPH) takes place at the school district.

� The DPHO has subpoena power to compel the attendance of witnesses.

� It is a very formal process.

� There is a court reporter.

� Witnesses are placed under oath.

� There is direct and cross examination.

� Hearings last several days.
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Due Process Hearings

� Following the DPH, the DPHO issues a written decision with findings of
fact and conclusions of law.

� Either party can appeal the decision to Federal Court.

� The Federal District Court usually decides the appeal based on written
argument from both sides and the transcript from the DPH.

Do Procedural Mistakes Matter?

� “In matters alleging a procedural violation, a hearing officer may find
that a child did not receive a FAPE only if the procedural inadequacies—

i. Impeded the child’s right to a FAPE;

ii. Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of a FAPE to the
parent’s child; or

iii. Caused a deprivation of educational benefit.”

34 C.F.R. §300.513(a)(2). 
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Remedies for the Parent

� If the parent can prove a violation of the IDEA resulting in a denial of a
FAPE, the DPHO may order relief including:

� Reimbursement of the parent for private educational expenses
including private school tuition;

� “Compensatory Services” to make up for the denial;

� Specific changes to the IEP and services; and

� Corrective action specific to the child.

Attorneys’ Fees

� If the parent prevails in a DPH against the school district and obtains
some relief, the parent is entitled to recover their attorneys’ fees.

� When settlements are negotiated, attorneys’ fees are usually included.

� It is often cheaper to settle a case that the district can win rather than to
litigate it to victory.
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What Can I do to Prevent Litigation?

� You are the supervisor and instructional leader of the campus, so
SUPERVISE and LEAD.

� Work closely with your Director of Special Education.

� Conduct walk-throughs.

� Conduct audits.

What Can I do to Prevent Litigation?

� Audit Questions:

� Is Progress Data being gathered?

� Does the data relate to the IEP goals?

� Are IEP progress reports being provided to the parents as required by
the IEP?

� Do the reports provide objective, meaningful information regarding
the child’s progress with respect to the goals?

� Can the teacher explain how he or she reached the conclusions
reflected in the IEP progress reports?
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What Can I do to Prevent Litigation?

� It’s About Your Attitude…Keep Attitudes in Check…

� Realize IT’S NOT PERSONAL. Since many educators are already pouring lots
of energy into a student, whether successful or not, they seem to really take
it on the chin if a parent involves an advocate or attorney.

� Don’t be defensive. Be willing to take a cold hard look at your services. No
matter how you feel about the parent, the parent’s advocate or attorney, be
willing to concede that they may have a good point.

� Don’t take a tough position just for the principle of the thing. Resist the
urge to fight. Hold your nose and give in, particularly if it will result in a
child-centered decision. Yes, the parent will feel that they “beat you” but
someone has to be an adult.

� Keep the long-term relationship in mind.

What Can I do to Prevent Litigation?

� It’s About Communication….

� Make sure that the right hand knows what the left hand is doing,
and vice versa. When a staff member (e.g., school nurse) gets a
note from a parent or doctor they need to know when to share it
with other school personnel who can determine whether it triggers
formal action such as a Student Assistance Team meeting, IEP Team
meeting or prior written notice.

� Don’t put irrelevant information in internal written communications.
They are subject to IPRA requests; if they identify the student and
are maintained by the District, they are student records under FERPA
and subject to parent review.
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What Can I do to Prevent Litigation?

� It’s About Communication….

� Answer the phone. Respond to emails. Even if it is just to say to the
parent that the concern they have presented is important and that
you will need additional time to research the matter and respond.

� Listen to the parents. Get them talking. Real communication is a great
antidote to a hearing.

What Can I do to Prevent Litigation?

� It’s About Training…

� Get staff members trained. Sparks fly when you put a first year
teacher, with no training, in a litigious situation.
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What Can I do to Prevent Litigation?

� Keep In Mind…

� When in doubt, hand out the procedural safeguards and call an IEP
meeting.

� Do not attack the motivation of the parent. When school personnel
guess at parental motivation (e.g., “they just want the kid out of the
house” or “she is in denial” or “he’s trying to compensate for his poor
parenting”), they are usually wrong. Even if they are right, parental
motivation is irrelevant at the due process stage.

� Do not attack parenting skills. The parent is not on trial - the school is.
Accept that basic reality. Poor parenting is not an excuse for a denial
of FAPE. Schools are required to provide FAPE to kids who enjoy great
parenting, as well as those who are not so fortunate.

What Can I do to Prevent Litigation?

� …And When You Goof…

� Apologize if the school has made a mistake.

� Fess up when you’ve done something wrong.

� And make up for it. Hold an IEP meeting. Don’t sweep the error
under the rug and hope it never surfaces. Offer compensatory
education, if needed, to remedy the error.
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When to Draw a Line in the Sand

� School districts should not go into a due process hearing, unless they
can answer YES to these three questions:

� Is this something worth fighting over?

� Are we legally defensible?

� ARE WE UNITED?

I Have To Do What? HINT #6

Know the Identification Process for English Language 

Learners

� Title VI of the Civil Rights Act of 1964:

� Title VI prohibits discrimination on the basis of race, color, and national
origin by recipients of federal funds as follows:

� No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance. 42 U.S.C. § 2000d.
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I Have To Do What? HINT #6

Know the Identification Process for English Language 

Learners

� On January 7, 2015, the DOJ and OCR jointly issued a Dear Colleague Letter
on English Language Learner Students and Limited English Proficient Parents.

� The Feds remind school districts of their obligations to:

� Enroll all students regardless of the students’ or their parents’ or
guardians’ actual or perceived citizenship or immigration status;

� Protect students from discriminatory harassment on the basis of race,
color, national origin (including EL status), sex, disability, or religion.

Identification Process for English Language 

Learners

� The Feds remind school districts of their obligations to:

� Not prohibit national origin-minority group students from speaking in
their primary language during the school day without an educational
justification; and

� Not retaliate, intimidate, threaten, coerce, or in any way discriminate
against any individual for bringing civil rights concerns to a school’s
attention or for testifying or participating in any manner in a school,
OCR, or DOJ investigation or proceeding.
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Identification Process for English Language 

Learners

� Under Title VI of the Civil Rights Act of 1964, subsequent federal and
state mandates, all districts and schools must identify, screen, and
provide language support programs and/or services to El’s.

� Given federal and state legal obligations, districts are required to:

� Ask parents and/or guardians for the information needed to identify
potential El’s using the New Mexico Language Usage Survey (LUS);
and

� Screen potential El’s using the State's initial English language
proficiency (ELP) screener, the WIDA W-APT to determine EL status.

FOR DISTRICT USE ONLY District: School: 

NEW MEXICO PUBLIC EDUCATION DEPARTMENT 
LANGUAGE USAGE SURVEY 

~for parent or guardian to complete~ 

The purpose of this survey is to ensure that your child receives the highest quality education and services to which he or she is 

entitled. The information you provide will be used only to assist the school in making program decisions. You will complete this form 

only once in your child’s educational career. 

Student’s Name: Date of Birth: Grade Level: 

Answer each question by marking either the YES or NO box. YES NO 

1. Does the student use a language(s) other than English with his/her family and friends?   

2. Do you use a language(s) other than English with the student?   

3. Does the student understand when someone communicates with him/her in a language other than English?   

4. Does the student read in a language(s) other than English?   

5. Does the student write in a language(s) other than English?   

6. Does the student interpret for you or anyone else in a language(s) other than English?   

7. If you answered YES on one or more of questions 1-6, what language(s) other than English does the student use most 

frequently at home? Choose up to three. 

 American Sign Language (ASL)  Keres  Tiwa 

 Tewa 
 Towa 

 Vietnamese 

 Zuni 

 

 Other    

 Arabic  Khmer 
 Cantonese  Korean 
 Diné  Mescalero Apache 
 French  Mandarin 
 Greek  Portuguese 
 Hmong  Russian 
 Jicarilla Apache  Somali 
 Italian  Spanish 

OTHER QUESTIONS 

8. Is the student transferring from another state, district, or school? 

If yes, please provide location and name of school: 
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9. Has the student received schooling/education in a language(s) other than English? If YES, which language(s)? 

10. In what language do you prefer to receive communication from the school? 

11. In what language would you prefer to communicate with school staff? 

12. Is there anything else we should know about how to best serve your child? 

Signature of Parent or Guardian: Date: 

Translator: Language: Date: 

 

Identification Process for English Language 

Learners

� The LUS form is completed one time, upon entering the public school for
the first time.

� If one or more responses confirming the use of a language other than
English by the student in question 1-7, then must continue the
identification process by administering:

� WIDA Placement Test ( W-APT) for student entering kindergarten; or

� WIDA Screener Online for students entering grades 1-12.

� These are the only PED approved English Language Proficiency screening
tools.
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SLIDO.COM

� Using your personal technology device

� Log in to SLIDO.COM

� Event Code: WGREC91

� Answer this:

� When must a school district initially identify a student as EL
and notify parents of such identification?

Identification Process for English Language 

Learners

� Under 6.29.5.11 (D) NMAC

� “Initial identification of a student as an English language learner and
parent notification must occur not later than 30 days after the
beginning of the school year, or within two weeks of initial
enrollment if not enrolled at the beginning of the school year.”
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Identification Process for English Language 

Learners

� Once student is classified as EL:

� Enroll in an EL program

� Take ACCESS –English Language Proficiency Assessment

� Annually

� Until achieves overall composite score of 5.0 or higher

� NM Alternative Performance Assessment- achieve a P1 or higher
on the Alternate ACCESS assessment

Identification Process for English Language 

Learners

� Under 6.29.5.12 (A) and (B) NMAC

� “English language learners attaining a composite score as determined
by the department on the department-approved English language
proficiency assessment will exit English language learner status and
shall be reclassified as fluent English proficient.[RFEP]

� Students attaining the composite score identified in Subsection A
must be monitored for academic progress for two subsequent school
years by the school district.”-
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Identification Process for English Language 

Learners

I Have To Do What? HINT #7

Know How RTI impacts EL Students

� Response to Intervention (RTI):

� RTI is a tool for helping struggling learners succeed in general education.  

� RTI helps ensure non-discrimination and equal educational opportunity for EL 
students.   

� RTI addresses the problem of disproportionality through its emphasis on high-
quality, differentiated instruction by qualified personnel, and data-driven decision-
making.

� NM RTI -3-Tier system:

� Tier-1 core instruction and differentiation for all students.

� Tier-2 strategic and individualized support for at-risk students who struggle or 
significantly advanced; Tier-1 interventions proved unsuccessful.

� Tier-3 Special Education and related services.
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Know How RTI Impacts EL Students

Tier 1

� NOTE: Linguistic ability is not the same as cognitive ability:

� Many beginning EL’s are capable of understanding and processing 

high-level information and abstract concepts. 

� English proficiency may temporarily limit the student’s ability to 

articulate this knowledge. 

� Students must be assisted and challenged at an age-appropriate level 

while acquiring the second (English) language. 

Know How RTI impacts EL Students

Tier 2-SAT

� Ensure  an appropriately endorsed teacher of English to speakers of 
other languages (TESOL) and/or bilingual multicultural educator must 
serve on the SAT, and 

� Be involved in the design of interventions and interpretation of the 
student’s responses to those interventions. 

� Appropriate literacy instruction or academic English should not be 
postponed while waiting for the student to acquire the English 
language. 
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Know How RTI impacts EL Students

� Tier 2 interventions must be: 

� Culturally and linguistically responsive, 

� Appropriate, and 

� Provided in the student’s native language—in conjunction with 
English interventions as appropriate (Response to Intervention 
Framework, 2014). 

Know How RTI impacts EL Students

Tier 2-SAT

� IFEP Struggling academically and/or behaviorally: 

� Collect data from a variety of sources( teacher observation form)

� Develop a hypothesis for the difficulties

� Design intervention plan/ behavior intervention  plan

� Progress monitor

� If data shows difficulties related to the lack of English proficient

� Assess with the W-APT or the WIDA
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Know How RTI Impacts EL Students

Tier 2 to Tier 3

� No positive response to interventions:

� Design new interventions;

� Refer the student for Section 504 eligibility consideration, if the student 
has a suspected disability; or

� Refer the student for Special Education evaluation consideration to 
determine, whether Tier 3 services will be required. 

� OCR examines, whether, Staff accounts for the effect of language
development and language proficiency.

� If a student is not proficient in the language skills required to complete
an assessment instrument, OCR warns that the results may not be valid.

Ogden City Sch. Dist., 21 IDELR 387 (OCR 1994);

West Las Vegas Sch. Dist., 20 IDELR 1409 (OCR 1993)

I Have To Do What? HINT #8 

Know How to Identify and Evaluate EL Students for Special 
Education 
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The Office for Civil Rights:

� Language proficiency should not be confused with language dominance.
School district staff often use the terms “dominant language” and “primary
language” interchangeably.

� Determining that a student is dominant in English is not equivalent to
determining that the student is proficient in the language skills required to
produce valid, reliable results on an assessment instrument.

Ogden City Sch. Dist., 21 IDELR 387 (OCR 1994)

Identification and Evaluation of ELL Students for 

Special Education

The Office for Civil Rights:

� At least one member of the evaluation team should have expertise in
second language acquisition and how to distinguish between ELL student
performance on assessments that are attributable to a learning disability;
opposed to the students level of English language proficiency.

Portland (M) Pub. Schs., 113 LRP 32022 (OCR 2013).

Identification and Evaluation of ELL Students for 

Special Education
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The Office for Civil Rights on assessment instruments:

� A bilingual assessor should be responsible for reviewing all documentation
and assessment reports (including the most recent proficiency scores) and
determining the language(s) to be used in assessing the child;

� Student should subsequently be assessed for special education with
instruments requiring only those language skills in which the student is
known objectively to be proficient; and

� Evaluation report should identify the language in which each instrument
was administered as well as a discussion of the possible effects of the
student’s language on the test results.

San Francisco Unified Sch. Dist., 16 IDELR 194 (OCR 1989);
West Las Vegas Sch. Dist., 20 IDELR 1409 (OCR 1993)

Identification and Evaluation of ELL Students for 

Special Education

The Office for Civil Rights on qualifications of the evaluator:

� Districts must ensure the availability of certified staff to evaluate ELL
students in their dominant languages.

� An evaluator proficient in the child’s dominant language should be the
primary person to evaluate a student who is not proficient in English.

� If such personnel are not available, non-verbal tests or trained interpreters
may be used.

West Las Vegas Sch. Dist., 20 IDELR 1409 (OCR 1993)
San Francisco Unified Sch. Dist., 16 IDELR 194 (OCR 1989)
Schenectady (NY) City Sch. Dist., 62 IDELR 93 (OCR 2013)

Identification and Evaluation of ELL Students for 

Special Education
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The Office for Civil Rights on documentation:

� Districts should document how each assessment or evaluation was used,
who administered it, and how it ensured that the results were a valid
assessment of the ELL student's abilities in the areas assessed, and not a
reflection of the ELL student's level of English language development.

Portland (ME) Pub. Schs., 113 LRP 32022 (OCR 2013)

Identification and Evaluation of ELL Students for 

Special Education

� Who is required to report child abuse and neglect?

“Every person, including [not an exhaustive list] a licensed physician; a resident or

an intern examining, attending or treating a child; a law enforcement officer; and

judge presiding during a proceeding; a registered nurse; a visiting nurse; a

schoolteacher; a school official; a social worker acting in an official capacity; or a

member of the clergy who has information that is not privileged as a matter of

law, who knows or has a reasonable suspicion that a child is an abused or

neglected child shall report the matter immediately to:

I Have To Do What? HINT #9
Know Your Reporting Requirements 
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� Who is required to report child abuse and neglect?

“Every person, . . . who knows or has a reasonable suspicion that a child is an

abused or neglected child shall report the matter immediately to:

� A local law enforcement agency;

� The department [‘department’ means the children, youth and families
department (CYFD), unless otherwise specified]; or

� A tribal law enforcement or social services agency for any Indian child
residing in Indian country.”

NMSA 1978, §32A-4-3; see also NMSA 1978, §32A-1-4 F and 6.29.1.9 C(3) NMAC.

I Have To Do What? HINT #9
Know Your Reporting Requirements 

� Let’s refer to the handout

I Have To Do What? HINT #9
Know Your Reporting Requirements 
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Practice Pointers:

� Report

� It’s the law.

� Rely on the presumption of good faith and immunity.

� Err to the side of protecting the child.

Know Your Reporting Requirements 

Practice Pointers:

� Document your observation:

� Record your observations; facts without commentary, interpretation
and speculation. Turn your documentation over to the proper
authority, i.e., the entity to whom you reported or who, upon show
or proper identification, responds to the call.

� Cooperate with the authority who is investigating the report.

� Maintain strict confidentiality.

Know Your Reporting Requirements 
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© Walsh Gallegos 2019

CONTACT

Lorie A. Gerkey
lgerkey@wabsa.com

505-243-6864

www.WalshGallegos.com
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The information in this presentation was
prepared by Walsh Gallegos Treviño Russo &
Kyle P.C. It is intended to be used for general
information only and is not to be considered
specific legal advice. If specific legal advice is
sought, consult an attorney.


